1 BLFORE THE
SHIORCLINES HCARIKGS BOARD
2 STATE OF WASHINGTON
3 IN THL MATTER OF A SHORELINE )
VARIANCE PERMIT DENIED BY )
4 MASON COUNTY TO JOUN H, DRAKE, )
)
) JOIN M. DRAKE, )
)
6 rppellant, ) SHB No. 83-4
)
{ V. ) rINAL FINDINGS OF FACT,
) CONCLUSIONS OF LAW AWND
8 MASON COUNTY and STATE OF ) ORDER
WASHINGTOLN, -DEPARTMENT OF )
9 ECOLOGY, )
)
10 Respondents. )
)
11
12 This matter, the request for review of a dental by Mason County of
13 a vartiance application, canme before the %horelines Hearings Board,
14 David Akana {(presiding}, Gayle Rothrock, Chairman, Richard A. 0'Heal,
£5 Nancy Burnett, and Larry Faulk, on July 20, 1983, 1n Lacey, Washington.
16 tppellant was represented by his attorney, Thomat lerrick;
17 respondent County was represented by John Buckwalter, Deputy
IS Prosecuting Attorney. Respondent Department did not appear, Court
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reporter Nancy A. Miller recorded the proceedings.
llaving heard the testimony, having examined the exhibits, and
having considered the contentions of the parties, the Board makes these
FINDINGS OF [ACT
I
Appellant 1s the co-owner of a mobile pome situated on a lot 1in
the plat of Cady's Sunrise Beach alondg Hcod Canal 1n ifason County.
The lot 1slowned by appellant's father. Tre property 1s used by
members of that family for recreational purposes.
IT
The undeveloped lot was purchased 1n 1965. The property was
developed starting with the building of a bulkhead, then installation
of a water system, septic systen, ard 1n 1975, a mobile hone,.
Building permits vere obtained for the construchicn activiky,
IIT
In order to enjoy the property nore, appellant conceived a plan to
build a terraced deck. The 17-1/2 foot Ly 30 foot dechk would allow
easy access from the mobile home over a steep, uneven slope to about
five feet from the bulkhead. The bulthead 15 located &t the "ordinary
high water mark" as that term 1s used 1n the Shcereline {lanagement Act
and the Mason County Shoreline lfaster Program.
TV
In September, 1982, the deck was discissed and planned.  #ppellant
decided that a buirldwinyg permit and a shoreline substantial developnent
permit were not needed Lor the project. Construction was commenced
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and completed 1n September, 1982 About 4900 1n materials and at
least GO total hours in labor went intco the 1nstallation of the deck.
The value of the dech as conpleted eyceeded $1,000. The deck 1s an
accessory structure to the mobile home, a recreational residence.
v
mhe deck does not obstruct view frow &ny nearby residence. It
orovides appellant and his relatives with ~Pasy access Lo enjoy the
shoreline view from his property.
JI
In Octdber, 1982, the County discovered the new deck. HNo permits
were found allowing rthe dech. The dech was also noted to be within 15
feet from the crdinary high water mari.
VIi
Thereafter, avpellant applied for a shoreline variance permit
(application No 318) £ron Section 7.20.010(c) of the .iaster Program.
VIII
The Master Program locates the deck 1n an urban environment
designation. Section 7.20.010{c) of the i'aster Jroyran provides:
getbhacks — the minimum setbackh for buildings shall be
15 feet from the line of ordirary high water,
provided tnat structures shall not extend beyond the
common 1ine of neighboring structurcs, and new
construction shall not substantially reduce the view
of the neighboring scructires.
See also, Section 7.16.080.A.2.
Section 7.08 220 defines "strucime-”
"Structure™ means anything consiructed, erecred, or
FINAL FINDINGS COF FACT,
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Appellant's deck 15 a "struchture" subject to the setback provision

located on the ground or water, or attached Lo the
ground or to an existing structure, including but not
limited to residences, apartments, barng, stores,
offices, factories, sheds, cabins, mobile and
floating homes, and other buildings.

of Section 7.20.010(c).

variances are provided for in Jection 7 22.020 of the laster

Program:

Variances deal with specific reguirements of this
ordinance and the objective 1s to grant rel:ref when
there are practical difficulties or unnecessary
hatdships 1n the way of carrving out the strict
letter of this ordinance, The property owner nust
show that 1f he complies with the provisions, he
cannot make any reasonable use of his property. The
fact that he might male a greater profit by using his
property 1n a manner contrary to the intent of this
ordinance 1s not a sufficient reason for a variance,
A variance will be granted only after the applicant
can dewonstrate the following:

AL The hardship which serves aL a basis for bthe
granting of a variance 1% specifically relateg
to the property 0of the applicart.

B. The hardship results from the apolication of the
requirenents of the shoreline fanagement AcCt and
this ordinance and not frowm, for examnple, deed
restrictions or the anplicant's own achtions.

C» The vartiance ygranted wili be 1n harmony wWith the
general purpose and i1ntent or this ordinance,

D. Public welfare and 1i1ntereshkt wi1ll be preserved;
1f more harm will be done Lo rhe area by
granting the variance than would be done to the
applicant by denying (f, tihe variance will bo
denied.
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Appellant asserts that the hardship suffered would include a
10-foot shorter deck on a deck already buirit; 1t would also look
better where and as 1t 13. The deck would aliow appellant to enjoy

the property, but appellant's own evidence shows that he can "get
along" without a deck.
X
Any Conclusion of Law which should he deemed a Finding of Fact 1s
hereby adopted as such.
fron tpese Findings, the Board comes to these
CONCLUSIONS OF LAW
I
To prevail, appellant must show that without the variance, he
cannot make any reasonable use of his property. IL he cannot do so,
the application must be denied., If he can do so, he must also prove
that the proposal meets the recuirements of Section 7.28.0208(a, B, C,
and D).
T1
Appellant has failed to prove that 1f he complies with the
pProvisions éf the !laster Program (1.2., builds behind the 15-Toot
sethack) he cannot make any reasonable use of hi1s property. Thus, the
action of Mason County w1n denying the variance must be affirned
ITT
personal hardship or inconvenience does not constitute suificirent

ground for granting a vartance, Nor do the [lacts that the dech has
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heen bullt, that the dech looks good, and that there would be sone
loss 1n removing a portion of the deck, constitute sufficrent hardship
for meeting the criteria. Appellant's own action of buirlding a
portion of deck within the setback has caused whatever hardship that

may result fo him.

The variance, 1f granted, would allow & structure not intended by
the Master Progran. The cumulative effect from granting the variance,
and similar such variances, would also be detrimental to the oublic
welfare and i1nterest as expressed in the ilaster Progran.

Vv

The deck 1s structure appurtenant to a single fomily residence,

As such a structure, a substantial develowpment permit 15 not reyuired,
VI

Any Finding of Fact which should be deemed a Conclus:ion of Law s

hereby adopted as such

From these Conclusions the Board enters this
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The action of llascn County denying variance Apnlication No. 310 1s

affirmed.

DONT this 2?#
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day of September, 1583.

SHORELINES UWLARINGS BOARD

DAVID AKANA, Lawyer iember

Lle Ptk

GAYLE ROTHRBCK; CHairman

See Attached Opinion
LARRY FAULK, Member
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CONCURRING OPINWION

I concur with the majorily decision hut offer the fcllowing points
that I believe should be considered bv Lhe !Mason County Commiss:roners.

The deck 1s compatible with existing structures and uses 1n the
arca. The appellants showed therc arc practicael difficulties and
unnecessary hardships 1n carrying out the strict letter of Lhe ord:-
nance. (Variance Section QI'SHMP.) The practical effecc of denying
the variance 1s to possibly force the apoellants to remove a portion
of his deck This 1S not a reasorable reredy 1r my oplrion and represents
an urnecessary hardship on the appoellants

The cumulative impact of granting this variance, where a lot has
been partially developed for residential use under proper authority
as has this lot, would be small because Lha area cn boith sides of
this lot are already heavily developad.

The Board of County Commissioncers should determlqe a way to
locate these kinds of improvewnents before they are constructed to
eliminate the obvious impact or the citrzen. Elther an inspectior
program snould be instituted or the wmaster program should be changed
to allow thesec kinds of minor mprovements within the 15' sctbach

Although appellant did not meet the stract criteria for granting
a variance frowm a legal poind of wview, | bolicve the respondent

should consider reversing their prior decision because of the above

stated reasons.

—
Si‘ q
~\ e 2 W /29
(/,’ A(cﬁﬁﬁ Y, 1 J-
T AT T . TATITN [3 i o
CONCURRTING QP TN 10M :} AL S

ShB No. 83-4



